
 
 
 

870 Market Street, Suite 680  San Francisco, CA 94102  tel 415 544 0444  fax 415 544 0456  info@cja.org  cja.org 
 

 
 

 

 

TESTIMONY OF 

 

 

PAMELA MERCHANT 

EXECUTIVE DIRECTOR 

THE CENTER FOR JUSTICE & ACCOUNTABILITY 

 

 

BEFORE THE 

 

 

TOM LANTOS HUMAN RIGHTS COMMISSION 

UNITED STATES HOUSE OF REPRESENTATIVES 

 

 

 

NO SAFE HAVEN: LAW ENFORCEMENT OPERATIONS AGAINST FOREIGN 

HUMAN RIGHTS VIOLATORS IN THE UNITED STATES 

 

 

 

OCTOBER 13, 2011 



 1

Testimony of 

Pamela Merchant 

Executive Director 

The Center for Justice & Accountability 

 

Before the 

Tom Lantos Human Rights Commission 

United States House of Representatives 

 

No Safe Haven: Law Enforcement Operations Against Foreign Human Rights Violators in 

the United States 

 

October 13, 2011 

 

 Good morning Chairman McGovern, Chairman Wolf and distinguished members of the 
Tom Lantos Human Rights Commission.  I would like to thank you and the Members of the 
Commission for holding this important hearing on the government's efforts to investigate, 
prosecute and remove human rights abusers.  I would also like to applaud the Tom Lantos 
Commission and its predecessor, the Congressional Human Rights Caucus, on your 
extraordinary leadership in promoting, defending and advocating for internationally recognized 
human rights norms. 
 
 My name is Pamela Merchant.  I am the Executive Director of the Center for Justice and 
Accountability and a former federal prosecutor.  I spent eight years as a prosecutor with the 
Criminal Division of the United States Department of Justice and served as a prosecutor for the 
Commonwealth of Massachusetts and the State of California. 
 
 Mr. Chairman, I request that this written testimony be made part of the record. 
 
 The Center for Justice and Accountability (www.cja.org) is a nonprofit legal organization 
dedicated to ending torture and seeking justice for human rights crimes.  We represent hundreds 
of survivors of torture and other human rights abuses in civil litigation using the Alien Tort 
Statute and the Torture Victim Protection Act in the United States.  In addition, we work as a 
private prosecutor in criminal prosecutions in Spain where we are lead counsel on the Jesuits 
Massacre Case and the Guatemala Genocide Case.  Further, we currently represent 45 Civil 
Parties in the Second Khmer Rouge trial scheduled to begin in Phnom Penh in January of next 
year. 
 
 In the past twelve years, we have brought cases against human rights abusers in the U.S. 
from Bosnia, Chile, China, Colombia, El Salvador, Haiti, Honduras, Indonesia, Peru and 
Somalia.  We are, therefore, in a unique position to offer insights to our allies in the government 
about the effective prosecution of these cases. 
 
 The core problem CJA and our colleagues at the Department of Justice (DOJ) and the 
Department of Homeland Security (DHS) address is impunity for perpetrators of gross human 
rights violations.  By allowing human rights abusers to live with impunity, survivors and their 
communities are denied their right to truth, justice and redress.  Impunity creates a culture that 
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allows abuse to flourish; what is done without any punishment can be repeated without fear of 
consequences.  
 
 It is estimated that more than 400,000 survivors of politically-motivated torture currently 
reside in the United States.1  Every day these survivors strive to become self-sufficient and 
productive members of their new communities while struggling to reclaim the strength and 
vitality that were stolen from them.  It is also estimated that thousands of human rights abusers 
have found safe haven in the United States, including more than one thousand with substantial 
responsibility for heinous atrocities.  These abusers often live in the same immigrant 
communities as their victims, causing extreme anxiety and undermining justice and 
accountability movements in the countries where the abuses occurred. 
 
 CJA applauds the work of DOJ and DHS to prosecute and in some instances remove 
human rights abusers.  In particular, CJA applauds DOJ for the successful prosecution for torture 
of Emmanuel "Chuckie" Taylor, Charles Taylor's son and the former leader of Liberia's 
notorious Anti-Terrorism Unit.2  We also applaud the recent removal proceedings brought 
against Salvadoran Generals Vides Casanova and García for their role in overseeing troops 
responsible for the torture of our clients and countless others.  We hope that there will be many 
more such prosecutions. 
  
 We also support efforts, consistent with U.S. treaties and international obligations, to 
extradite human rights abusers to other countries to stand trial in national courts. 
  
 Over the years we have worked closely with attorneys, agents and historians within DOJ 
and DHS on human rights enforcement efforts.  We support efforts to direct more resources to 
human rights prosecutions and to expand the tools available so they may effectively prosecute 
human rights abusers in the U.S. and support human rights prosecutions in national courts and 
other internationally recognized forums. 
 
 I would now like to offer recommendations concerning both policy and legislative 
reforms. 
 
Human Rights Framework   
  
 U.S. efforts to hold human rights abusers accountable must be undertaken in the context 
of a broader human rights framework and must conform to international human rights standards.  
When considering how to handle a human rights abuser in the U.S., it is important to understand 
the role that individual played in the conflict, the needs and desires of the survivors and their 
community, and what efforts, if any, exist in the home country and other prosecuting bodies to 
address the legacies of widespread or systematic human rights abuse through judicial and other 
approaches.   
 

                                                      
1 Office of Refugee Resettlement, U.S. Dep't of Health and Human Services, Report to Congress 50 (2007), 
available at http://www.acf.hhs.gov/programs/orr/data/ORR_2007_report.pdf. 
2 U.S. v. Belfast, 611 F.3d 783 (11th Cir. 2010) cert. denied, 131 S. Ct. 1511 (2011). 
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 Criminal prosecutions for substantive human rights crimes such as torture, crimes against 
humanity, and extrajudicial killing are the most important form of accountability for victims of 
human rights abuses.  The strongest message that the U.S. can send to human rights abusers 
around the world is that we will take steps to ensure that they are held criminally accountable for 
their human rights crimes.  Any such prosecution should not seek the death penalty. 
 
 Real deterrence cannot be achieved unless military and government officials perceive that 
they may be held individually accountable, not just for committing abuses, but for their failure to 
take reasonable action to stop others under their command from committing abuses or for failing 
to punish their subordinates after the commission of these crimes.  The focus of enforcement 
efforts, therefore, should include command responsibility of those in power who enabled, or at 
the very least allowed, systematic and widespread human rights abuses. 
 
 Whenever possible, the first priority should be to prosecute human rights abusers for 
human rights crimes, rather than for secondary immigration violations.  Because human rights 
offenses carry harsher penalties than immigration violations, they have greater deterrent value.  
And by directly punishing the underlying crime, they send a clearer message.  However, 
charging the human rights offense may not always be an option under U.S. law.  For instance, an 
act of torture may have been committed prior to the 1994 enactment of the torture statute.3   
 
 In such cases, the government may face a choice between extradition or bringing 
immigration fraud charges.  We believe that justice would be better served by extraditing a 
suspected human rights abuser to an appropriate foreign jurisdiction capable of prosecuting the 
underlying crime. Indeed, when Congress formed the Human Rights and Special Prosecutions 
Section in the Human Rights Enforcement Act of 2009, it instructed the DOJ to consider the 
availability of foreign prosecution when deciding on a course of legal action.4   
 
 We recommend a four-step analysis.  First, is the offense chargeable under current U.S. 
statutes?  Second, if the offense is not chargeable, is there a foreign jurisdiction that is willing 
and able to prosecute?  Third, in which venue would justice be better served for the victims of 
the human rights abuses and for the home country's transitional justice efforts?  Here, a threshold 
analysis should be made into whether the return of a perpetrator to the home country is 
potentially destabilizing, or may result either in abuse of the perpetrator or in the perpetrator’s 
participation in further criminal activity.  We must not simply move the problem back to 
someone else’s backyard when we have the resources and political will to take enforcement 
measures in the United States.  Finally, if neither substantive prosecution nor extradition is 
available, the fourth step should be to evaluate whether a criminal prosecution could be brought 
under other laws, for instance, for false statements made on immigration applications.  
  
 The case of Colonel Inocente Orlando Montano is one example where prosecution in a 
foreign jurisdiction, namely Spain, would further accountability.  Colonel Montano is a former 

                                                      
3 Pub. L. 103-236, title V, Sec. 506(a), Apr. 30, 1994, 108 Stat. 463 (codified at U.S.C. §§ 2340-2340A (2006)). 
4 The Human Rights Enforcement Act of 2009 states in relevant part, "[i]n determining the appropriate legal action 
to take against individuals who are suspected of committing serious human rights offenses...[DOJ] will take into 
consideration the availability of criminal prosecution ..[in] the United States.. or in a foreign jurisdiction that is 
prepared to undertake a prosecution for the conduct that forms the basis for such offenses." (emphasis added). 
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military officer from El Salvador who served as Vice Minister of Public Safety during that 
country’s civil war in the 1980s.  On May 30, 2011, a Spanish judge issued a 77-page indictment 
and arrest warrants for 20 Salvadoran ex-officers, including Montano, charging them with crimes 
against humanity, murder and state terrorism for their role in the murders of six Jesuit priests, 
their housekeeper, and her sixteen year old daughter in 1989.  Five of the six Jesuit priests were 
citizens of Spain and the Spanish government is in the process of seeking Montano’s extradition 
to face substantive charges there.  Although Montano is currently facing charges of immigration 
fraud in the U.S, we believe that real justice for El Salvador and the Salvadorans in this case will 
be achieved by extraditing him to Spain.5 
 
 In a situation involving extradition or removal, our government should take diplomatic 
and legal steps to ensure that the human rights abuser will (a) be arrested in the home country 
and not able to go into hiding; (b) be fairly prosecuted or otherwise held accountable by the 
national courts in his/her home country, and (c) not be subjected to abusive treatment.  It is also 
crucial to assess whether the national courts of the home country have the ability to carry out a 
fair trial before any removal or extradition is permitted to proceed.    
 
 I would now like to offer specific policy recommendations aimed at: first, enhancing 
abilities to criminally prosecute human rights offenders in the U.S.; second, increasing 
international cooperation to further justice and accountability; and third, enhancing the 
effectiveness of working with torture survivors and protecting the safety of witnesses who 
courageously face their abusers in courts of law in the U.S. and around the world.   
 
Recommendations 
 
 1. Human Rights Legislation 

 

 It is imperative that Congress continue to expand legislation to enable the prosecution of 
human rights abusers.  The enactment of the Genocide Accountability Act and the Child Soldiers 
Accountability Act were important steps in the right direction. However, in order to effectively 
prosecute those responsible for the most heinous human rights violations, Congress must also 
enact legislation targeting crimes against humanity and extrajudicial killing as well as 
eliminating statutes of limitations and ex post facto considerations for atrocities crimes. 
  
 Almost all of the defendants in CJA’s cases who reside in the U.S. could not be 
prosecuted today for their human rights crimes because of limitations in our current criminal 
code.  The most serious offense most of them can be charged with is immigration fraud because 
of the limits in the U.S. criminal code.  These individuals, who have been found responsible by 
civil juries for torture, extrajudicial killing and crimes against humanity, continue to live 

                                                      
5 Agreement on Extradition Between the European Union and the United States of America, U.S.-E.U., June 25, 
2003, 2011 WL 3450737 (entered into force Feb. 1, 2010); Third Supplementary Extradition Treaty With Spain, 
U.S.-E.U., March 12, 1996, 1996 U.S.T. Lexis 55 (entered into force July 25, 1999); Supplementary Treaty on 
Extradition Between the United States of America and Spain, U.S.-E.U., Jan. 25, 1975, 29 U.S.T. 2283 (entered into 
force June 2, 1978); Treaty on Extradition Between the United States of America and Spain, U.S.-E.U., May 29, 
1970, 22 U.S.T. 737 (entered into force June 16, 1971). 
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comfortably in the U.S. with impunity.6  For example, Salvadoran Colonel Inocente Montano 
who was part of the conspiracy to kill the six Jesuit priests was charged with a single count of 
making a false statement in his immigration papers.7   
 
 The cases of former Salvadoran Generals Vides Casanova and García further illustrate 
the shortcomings of the current statutory scheme. 8  While we applaud the recent removal 
proceedings initiated against them by DHS, it is important to note that the only penalties they 
will experience are those associated with lying on the immigration forms.  After potentially 
serving a relatively light prison terms they will ultimately be deported to El Salvador where they 
will be set free.  El Salvador has a blanket amnesty law that prevents any prosecution for human 
rights abuses committed against the civilian population during the Salvadoran civil war.  So, 
unless the amnesty law is amended or repealed, Generals García and Vides Casanova will never 
be criminally prosecuted for their responsibility for having ordered and supervised torture and 
other atrocities committed in El Salvador from 1980 to 1992. 
  
 To that end, we urge this Commission to consider the following legislative and regulatory 
measures: 
 
 First, we urge Congress to reconsider the Crimes Against Humanity Act, introduced 
during the 111th Congress, which would grant jurisdiction to U.S. courts to prosecute 
perpetrators of human rights abuses who reside in the United States.9  
 

Second, we urge Congress to pass a criminal extrajudicial killing statute.  Today, an 
individual can be prosecuted for committing torture, but the same individual cannot be 
prosecuted for killing someone outright if torture is not involved.  An extrajudicial killing statute 
thus fills a gap in the current criminal torture statute, and its addition to that statute would 
significantly aid prosecutors.  It would also bring the U.S. criminal code in line with international 
law.  Extrajudicial killing is prohibited both in the Geneva Conventions and in customary 
international law.10 Moreover, Congress already defined and created tort liability for 
extrajudicial killings under color of foreign law in the Torture Victim Protection Act.11 

 

                                                      
6 For example, Doe v. Saravia, 348 F. Supp. 2d 1112 (E.D. CA 2004) (defendant found responsible for assassination 
of Archbishop Romero); Cabello v. Fernandez-Larios, 402 F.3d 1148 (11th Cir. 2005)(defendant found liable for 
crimes against humanity, extrajudicial killing and torture); Chavez v. Carranza, 559 F.3d 486 (6th Cir. 2009) 
(former Salvadoran military official defendant found liable for extrajudicial killings and crimes against humanity).   
7 18 U.S.C. §1546, Fraud and misuse of visas, permits, and other documents. 
8 In 2002, following a four week trial, a federal jury in the Southern District of Florida in West Palm Beach returned 
a verdict of $54.6 million against Generals Vides Casanova and García for their responsibility for the torture of Juan 
Romagoza Arce, Neris Gonzalez and Carlos Mauricio in the early 1980s.  The verdict was upheld by the Eleventh 
Circuit in 2006.  See, Arce v. Garcia, 434 F.3rd 11254 (11th Cir. 2006). 
9 See Testimony of Pamela Merchant before the Subcommittee on Human Rights and the Law Committee on the 
Judiciary, U.S. Senate, "From Nuremberg to Darfur: Accountability for Crimes Against Humanity."  June 24, 2008. 
10 See Note by the Secretary-General, Extrajudicial, Summary or Arbitrary Executions, A/61/311, Sept. 5, 2006, at 
<www.extrajudicialexecutions.org/reports/A_61_311.pdf> last viewed Dec. 19, 2008; Geneva Convention Relative 
to the Treatment of Prisoners of War; August 12, 1949 (Geneva Convention III”), Arts. 129, 130; Geneva 
Convention Relative to the Protection of Civilian Persons in Time of War, August 12, 1949 (Geneva Convention 
IV”), Arts 146, 147. See also Nigel S. Rodley, The Treatment of Prisoners in International Law, at 192. 
11 28 U.S.C. § 1350 Note (2006). 
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 Third, consistent with international law, the application of the Torture Statute and other 
atrocity laws should be retroactive. There should be no ex post facto concerns for torture, 
extrajudicial killing, genocide and crimes against humanity, which have been considered 
punishable crimes since the Nuremberg trials.  The Torture Statute’s current effective date 
of November 1994 renders the statute ineffective for all abuses committed, for example, in Latin 
America and Africa during the eighties and early nineties.12 
 
 Fourth, as with common law murder, there should be no statute of limitations on torture 
or other human rights crimes.13   
 
 Fifth, to enhance the focus on high-level officials, all existing criminal human rights law 
should incorporate command responsibility as a basis for liability.  Command responsibility is a 
well-established U.S. theory of liability which covers military officers or civilian superiors for 
crimes committed by their subordinates and who knew or should have known about these abuses 
and failed to take steps to stop the abuses or punish the offenders.  It has been developed and 
applied in criminal trials in the U.S. and later internationally, as well as in civil litigation.14 
Another possibility would be an independent act clarifying the standards for accomplice liability 
for human rights offenses: this could include command responsibility, material support, and 
clarification of the mens rea for aiding and abetting. Legislation that strengthens the rules 
regarding the responsibility of subordinates while allowing those with the command 
responsibility for human rights abuses to live in this country with impunity sends the wrong 
message about our commitment to human rights. 
 
 Sixth, the U.S. Citizenship and Immigration Services should amend immigration forms to 
include direct questions about participation in human rights atrocities as a commander.15  Since 
this can be a lengthy process, in the interim consular officials and immigrations inspection agents 
should be instructed to inquire about command roles when interviewing aliens seeking 
admission. 
 
 Finally, existing legislation should be more rigorously enforced. CJA again congratulates 
all government agencies responsible for the conviction of Emmanuel "Chuckie" Taylor under the 

                                                      
12 18 U.S.C. §§ 2340-2340A (2006). 
13 Today, there is no statute of limitations if the torture results in death or creates a foreseeable risk of death or 
serious bodily injury. 18 U.S.C. §2340A(a), 18 U.S.C. §3281, 18 U.S.C. §3286(b) and 18 U.S.C. §2332b(g)(5)(B).  
In a torture case where death or serious bodily injury does not occur, the statute of limitations is eight years. 18 
U.S.C. §3286(a).  The eight-year statute of limitations may be suspended an additional three years if the evidence is 
located in a foreign country. 18 U.S.C. §3292.  The Child Solders Act has a ten year statute of limitation.  The 
Genocide Accountability Act has no statute of limitations. 
14 See, e.g., Yamashita v. Styer, 327 U.S. 13-15 (1946) (application of command responsibility doctrine in a criminal 
case); Kordic and Cerkez, No. IT-95-14/2-T, Feb. 26, 2001, para. 401 (International tribunal: “[T]hree elements 
must be proved before a person may incur superior responsibility for the crimes committed by subordinates: (1) the 
existence of a relationship of superiority and subordination between the accused and the perpetrator of the 
underlying offence; (2) the mental element, or knowledge of the superior that his subordinate had committed or was 
about to commit the crime; (3) the failure of the superior to prevent the commission of the crime or to punish the 
perpetrators.)"; Ford v. Garcia. 289 F.3d 1283, 1288 (11th Cir. 2002).  
15 Two forms at least should be amended: (1) N-400 Application for Naturalization, OMB No. 1615-0052; and (2) I-
589, Application for Asylum and for Withholding of Removal, OMB No. 1615-0067.   
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Torture Statute. 16  It is worth noting, however, that since it was enacted in 1994, this is the first 
and only time this statute has been used.  No human rights prosecutions have been brought to 
date under the Genocide Act or the Child Soldiers Act.   
 
 2. International Cooperation  
 
 As discussed above, the U.S. should work cooperatively with governments who seek to 
prosecute human rights abusers or are using other accountability mechanisms. 
 
 Of particular interest to CJA and Chairman McGovern are the two defendants from the 
Jesuits Massacre Case who are in the United States.  Former Colonel Inocente Montano was 
recently charged with immigration fraud and has been released on bond in Massachusetts where 
he has been living for the past ten years.  Former Lieutenant Cuenca Ocampo is living in the San 
Francisco area.  Both are subject to indictments and arrest warrants issued by the Spanish court 
for their role in the massacre which have been transmitted by Interpol to the United States. 
Montano's arrest warrant, as detailed in the accompanying affidavit from a U.S. government 
agent, relied on evidence provided by the Spanish prosecution.  We encourage this body to use 
its influence to ensure that communication is made by DOJ to Spanish authorities so the  
extradition request may be properly issued with regard to the defendants' status.  We also 
encourage this Commission to use its influence to ensure that these two defendants are ultimately 
extradited to Spain to stand trial for their role in the killing of five Spanish citizens by the 
Salvadoran military. 
 
 It is important to note the critical role that the U.S. Congress has played in the 
investigation of the Jesuits Massacre and subsequent accountability efforts for Salvadorans. 17 
Chairman McGovern's role as lead investigator on the Moakley Commission Congressional 
Investigation into the murders led to a change in U.S. foreign policy towards El Salvador when it 
determined that the Salvadoran military was implicated in the murders. That landmark 
determination led to future military aid from the U.S. being conditioned on an improved human 
rights record.  
 
 We also encourage international cooperation in the case of former Guatemalan Special 
Forces Member Jorge Sosa Orantes for his participation in the Dos Erres massacre of 1982, 
where more than 200 people, including women, children, and the elderly, were brutally 
slaughtered.  Sosa Orantes was arrested in Canada on U.S. immigration charges and is also 
subject to an arrest warrant and indictment in the Guatemala Genocide Case in Spain. Here, 
Spanish authorities have issued an arrest warrant for Sosa Orantes to the U.S. which has to date 
been ignored.   
 
 The case of Colombia also illustrates the need for better coordination. The U.S. currently 
holds in its federal prisons the bulk of the leadership of the Colombian paramilitary organization, 
                                                      
16 Chuckie Taylor, a.k.a. Roy Belfast, was indicted under the Torture Statute in 2006. In 2009 he was convicted after 
a six week trial of five counts of torture and firearms charges and sentenced to 97 years in prison. The verdict was 
affirmed in 2010. U.S. v. Belfast II, 611 F.3d 783 (11th Cir. 2010). 
17 From 1980 to 1992 over 75,000 civilians were killed, and tens of thousands of others suffered from other serious 
human rights abuses at the hands of Salvadoran military forces.  See, U.N. Security Council, Report of the United 
Nations Truth Commission on El Salvador, § III (April 1, 1993). 
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Autodefensas Unidas de Colombia (AUC).  These individuals were extradited to the U.S. to face 
minor drug-trafficking charges.  In many instances these human rights abusers have already 
confessed in Colombia to their role in torture, extrajudicial killing, massacres and other human 
rights abuses.  Their presence in the U.S. has stymied the Colombian government’s investigation 
of their human rights abuses.   
 
 While the U.S. has a long history of successful cooperation with Colombian law 
enforcement to prosecute drug crimes,18 there is no established mechanism through which U.S. 
and Colombian authorities can coordinate human rights prosecutions. 
  
 The human rights prosecutions in Colombia are being conducted largely through the 
Justice and Peace Law, a special criminal law passed as part of the peace negotiations to 
demobilize the paramilitary forces.  Under this law, participating individuals receive a drastically 
reduced sentence in exchange for 1) turning in all weapons; 2) ceasing all illegal activity; 3) fully 
disclosing all past crimes; and, 4) turning over illegally obtained property for victim reparations.  
Participants also must give testimony (similar to a deposition) where they confess to all crimes 
committed.  These confessions have so far led to the investigation, indictment, and prosecution 
of dozens of members of the Colombian government with ties to paramilitaries and human rights 
abuses.  These confessions also provide the only opportunity for thousands of victims to learn 
about what happened to their loved ones. 
  
 The leaders of the AUC are the main informants and witnesses in these cases. To date, 
the Colombian government has had no success in coordinating with the U.S. to ensure that the 
AUC defendants are able to give testimony in ongoing human rights prosecutions in Colombia.  
The lack of cooperation has been such that the Colombian Supreme Court of Justice declared in 
2009 that it would no longer authorize the extradition of Justice and Peace participants to the 
U.S. to face drug charges because attempts to coordinate depositions from the U.S. have been 
largely unsuccessful.  The Court reached that conclusion despite the fact that the very serious 
charges of drug-trafficking pale in comparison with the crimes of systematic torture, murder, 
recruitment of child soldiers, forced displacement and disappearance, for which these individuals 
are charged in Colombia.19  
 
 Finally, CJA urges DOJ to perform more due diligence when it seeks to bring human 
rights abusers who have also committed other crimes, such as drug trafficking, into the U.S. and 
to be sure to include human rights crimes in the extradition request.  A failure to do so will result 
in the situation we now face where arguably the most significant perpetrators of human rights 
abuses in Colombia may never be held to account for those crimes.20  

                                                      
18 Since 2002, Colombia has extradited 789 narcotics traffickers and other criminals to the United States. Truth 
Behind Bars: Colombian Paramilitary Leaders in U.S. Custody, INTERNATIONAL HUMAN RIGHTS LAW CLINIC, 
UNIVERSITY OF CALIFORNIA, BERKELEY, SCHOOL OF  LAW, February 2010 at 7 available at 
http://www.law.berkeley.edu/files/IHRLC/Truthbehindbars.pdf.  
19 Concepto Desfavorable a la Solicitud de Extradición de Édgar Medina Flórez [Rejection of the Extradition 
Request for Édgar Medina Flórez], Corte Suprema de Justicia, Sala de Casación Penal [Supreme Court], Aprobado 
Acta No. 260, Aug. 19, 2009. 
20 The rule of specialty in extradition law prevents the government from prosecuting an extraditee for anything other 
than the offense named in the extradition request.  See U.S. v. Rauscher, 119 U.S. 407, 430 (1886) (holding that "a 
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 3. Techniques for Working with Torture Survivors, Witness Safety and Visas   

  
 One of the things that we hear most often from attorneys and agents in the government 
who are working on these cases is the difficulty they have finding witnesses and maintaining 
relationships with witnesses. We have found that a client-centered approach is needed to develop 
the trust necessary for survivors to be effective witnesses. 
 
 Torture survivors suffer from post-traumatic stress disorder, depression, anxiety, 
nightmares, chronic pain and other long-term conditions.  It is important to avoid, or at the very 
least minimize, situations that will retraumatize them.  Interviews need to be conducted with a 
particular sensitivity and, when possible, survivors should not be forced to tell the story of their 
torture over and over.  Special precautions need to be taken in courtroom and asylum 
proceedings so as to avoid triggering memories of traumatic interrogations.  Attorneys and 
investigators need to be trained on effective, non-threatening interview techniques. Attorneys 
should also be cautioned about re-interviewing torture survivors. In general, torture survivors 
require more frequent contact during the legal process than witnesses with no traumatic history.   
 
 Special consideration also needs to be made when it comes to interpretation.  A 
successful human rights prosecution requires high quality interpretation during the interview 
phase and at trial. In our experience, at times the government brings skilled interpreters into 
interviews too late. 
   
 Safety protocols need to be established for victims, witnesses and their families.  As with 
organized crime prosecutions, clients and witnesses who testify in human rights cases often do so 
at great personal risk to themselves and their family members.  Safety considerations also need to 
be taken into account for witnesses and family members overseas. 
 
 The importance of fostering a safe environment for testifying without fear of retribution 
cannot be underestimated.  Even victims safely resettled in the U.S. have faced intimidation and 
harassment relating to their immigration status here after agreeing to testify to bring human 
rights abusers to justice.  Victims must be assured that their safety in this country will not be 
compromised when they choose to testify.  Failing to do so will have a chilling effect on the 
willingness of witnesses to come forward and face their abusers.  
 
 If the U.S. is to effectively prosecute human rights abusers, it cannot stop at simply 
protecting witnesses.  It must also issue visas to bring witnesses to the U.S. to testify against their 
abusers.  It is extremely difficult to prosecute or litigate a human rights case if victims or 
witnesses are unable to get into the country to testify.   
 
 Finally, the reach of the U-Visa should be expanded to cover all human rights litigation.  
CJA applauds the increase in the issuance of U-Visas to victims of trafficking and torture and 
asked that the statutory maximum be increased.  

                                                                                                                                                                           
person who has been brought within the jurisdiction of the court, by virtue of proceedings under an extradition 
treaty, can only be tried . . . for the offense with which he is charged in the proceedings for his extradition"). 
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 In conclusion, CJA encourages the U.S. to serve as a leading country in the struggle 
against impunity and to prosecute human rights abusers aggressively, observe and apply bilateral 
agreements to extradite human rights abusers when appropriate, to enact the necessary laws that 
will secure such prosecutions, use existing immigration law to remove human rights abusers 
when appropriate and to protect witnesses and facilitate their participation in the prosecution of 
their abusers. 
 
 Thank you very much for this opportunity to submit testimony.  I would be pleased to 
answer in writing any questions that the Commission may have and to submit any additional 
information for the record.  
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 Good morning Chairman McGovern, Chairman Wolf and distinguished members of the 
Tom Lantos Human Rights Commission.  I would like to thank you and the Members of the 
Commission for holding this important hearing on the government's efforts to investigate, 
prosecute and remove human rights abusers.  I would also like to applaud the Tom Lantos 
Commission and its predecessor, the Congressional Human Rights Caucus, on your 
extraordinary leadership in promoting, defending and advocating for internationally recognized 
human rights norms. 
 
 My name is Pamela Merchant.  I am the Executive Director of the Center for Justice and 
Accountability and a former federal prosecutor.  I spent eight years as a prosecutor with the 
Criminal Division of the United States Department of Justice and served as a prosecutor for the 
Commonwealth of Massachusetts and the State of California. 
 
 Mr. Chairman, I request that this written testimony be made part of the record. 
 
 The Center for Justice and Accountability (www.cja.org) is a nonprofit legal organization 
dedicated to ending torture and seeking justice for human rights crimes.  We represent hundreds 
of survivors of torture and other human rights abuses in civil litigation using the Alien Tort 
Statute and the Torture Victim Protection Act in the United States.  In addition, we work as a 
private prosecutor in criminal prosecutions in Spain where we are lead counsel on the Jesuits 
Massacre Case and the Guatemala Genocide Case.  Further, we currently represent 45 Civil 
Parties in the Second Khmer Rouge trial scheduled to begin in Phnom Penh in January of next 
year. 
 
 In the past twelve years, we have brought cases against human rights abusers in the U.S. 
from Bosnia, Chile, China, Colombia, El Salvador, Haiti, Honduras, Indonesia, Peru and 
Somalia.  We are, therefore, in a unique position to offer insights to our allies in the government 
about the effective prosecution of these cases. 
 
 The core problem CJA and our colleagues at the Department of Justice (DOJ) and the 
Department of Homeland Security (DHS) address is impunity for perpetrators of gross human 
rights violations.  By allowing human rights abusers to live with impunity, survivors and their 
communities are denied their right to truth, justice and redress.  Impunity creates a culture that 
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allows abuse to flourish; what is done without any punishment can be repeated without fear of 
consequences.  
 
 It is estimated that more than 400,000 survivors of politically-motivated torture currently 
reside in the United States.1  Every day these survivors strive to become self-sufficient and 
productive members of their new communities while struggling to reclaim the strength and 
vitality that were stolen from them.  It is also estimated that thousands of human rights abusers 
have found safe haven in the United States, including more than one thousand with substantial 
responsibility for heinous atrocities.  These abusers often live in the same immigrant 
communities as their victims, causing extreme anxiety and undermining justice and 
accountability movements in the countries where the abuses occurred. 
 
 CJA applauds the work of DOJ and DHS to prosecute and in some instances remove 
human rights abusers.  In particular, CJA applauds DOJ for the successful prosecution for torture 
of Emmanuel "Chuckie" Taylor, Charles Taylor's son and the former leader of Liberia's 
notorious Anti-Terrorism Unit.2  We also applaud the recent removal proceedings brought 
against Salvadoran Generals Vides Casanova and García for their role in overseeing troops 
responsible for the torture of our clients and countless others.  We hope that there will be many 
more such prosecutions. 
  
 We also support efforts, consistent with U.S. treaties and international obligations, to 
extradite human rights abusers to other countries to stand trial in national courts. 
  
 Over the years we have worked closely with attorneys, agents and historians within DOJ 
and DHS on human rights enforcement efforts.  We support efforts to direct more resources to 
human rights prosecutions and to expand the tools available so they may effectively prosecute 
human rights abusers in the U.S. and support human rights prosecutions in national courts and 
other internationally recognized forums. 
 
 I would now like to offer recommendations concerning both policy and legislative 
reforms. 
 
Human Rights Framework   
  
 U.S. efforts to hold human rights abusers accountable must be undertaken in the context 
of a broader human rights framework and must conform to international human rights standards.  
When considering how to handle a human rights abuser in the U.S., it is important to understand 
the role that individual played in the conflict, the needs and desires of the survivors and their 
community, and what efforts, if any, exist in the home country and other prosecuting bodies to 
address the legacies of widespread or systematic human rights abuse through judicial and other 
approaches.   
 

                                                      
1 Office of Refugee Resettlement, U.S. Dep't of Health and Human Services, Report to Congress 50 (2007), 
available at http://www.acf.hhs.gov/programs/orr/data/ORR_2007_report.pdf. 
2 U.S. v. Belfast, 611 F.3d 783 (11th Cir. 2010) cert. denied, 131 S. Ct. 1511 (2011). 
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 Criminal prosecutions for substantive human rights crimes such as torture, crimes against 
humanity, and extrajudicial killing are the most important form of accountability for victims of 
human rights abuses.  The strongest message that the U.S. can send to human rights abusers 
around the world is that we will take steps to ensure that they are held criminally accountable for 
their human rights crimes.  Any such prosecution should not seek the death penalty. 
 
 Real deterrence cannot be achieved unless military and government officials perceive that 
they may be held individually accountable, not just for committing abuses, but for their failure to 
take reasonable action to stop others under their command from committing abuses or for failing 
to punish their subordinates after the commission of these crimes.  The focus of enforcement 
efforts, therefore, should include command responsibility of those in power who enabled, or at 
the very least allowed, systematic and widespread human rights abuses. 
 
 Whenever possible, the first priority should be to prosecute human rights abusers for 
human rights crimes, rather than for secondary immigration violations.  Because human rights 
offenses carry harsher penalties than immigration violations, they have greater deterrent value.  
And by directly punishing the underlying crime, they send a clearer message.  However, 
charging the human rights offense may not always be an option under U.S. law.  For instance, an 
act of torture may have been committed prior to the 1994 enactment of the torture statute.3   
 
 In such cases, the government may face a choice between extradition or bringing 
immigration fraud charges.  We believe that justice would be better served by extraditing a 
suspected human rights abuser to an appropriate foreign jurisdiction capable of prosecuting the 
underlying crime. Indeed, when Congress formed the Human Rights and Special Prosecutions 
Section in the Human Rights Enforcement Act of 2009, it instructed the DOJ to consider the 
availability of foreign prosecution when deciding on a course of legal action.4   
 
 We recommend a four-step analysis.  First, is the offense chargeable under current U.S. 
statutes?  Second, if the offense is not chargeable, is there a foreign jurisdiction that is willing 
and able to prosecute?  Third, in which venue would justice be better served for the victims of 
the human rights abuses and for the home country's transitional justice efforts?  Here, a threshold 
analysis should be made into whether the return of a perpetrator to the home country is 
potentially destabilizing, or may result either in abuse of the perpetrator or in the perpetrator’s 
participation in further criminal activity.  We must not simply move the problem back to 
someone else’s backyard when we have the resources and political will to take enforcement 
measures in the United States.  Finally, if neither substantive prosecution nor extradition is 
available, the fourth step should be to evaluate whether a criminal prosecution could be brought 
under other laws, for instance, for false statements made on immigration applications.  
  
 The case of Colonel Inocente Orlando Montano is one example where prosecution in a 
foreign jurisdiction, namely Spain, would further accountability.  Colonel Montano is a former 

                                                      
3 Pub. L. 103-236, title V, Sec. 506(a), Apr. 30, 1994, 108 Stat. 463 (codified at U.S.C. §§ 2340-2340A (2006)). 
4 The Human Rights Enforcement Act of 2009 states in relevant part, "[i]n determining the appropriate legal action 
to take against individuals who are suspected of committing serious human rights offenses...[DOJ] will take into 
consideration the availability of criminal prosecution ..[in] the United States.. or in a foreign jurisdiction that is 
prepared to undertake a prosecution for the conduct that forms the basis for such offenses." (emphasis added). 
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military officer from El Salvador who served as Vice Minister of Public Safety during that 
country’s civil war in the 1980s.  On May 30, 2011, a Spanish judge issued a 77-page indictment 
and arrest warrants for 20 Salvadoran ex-officers, including Montano, charging them with crimes 
against humanity, murder and state terrorism for their role in the murders of six Jesuit priests, 
their housekeeper, and her sixteen year old daughter in 1989.  Five of the six Jesuit priests were 
citizens of Spain and the Spanish government is in the process of seeking Montano’s extradition 
to face substantive charges there.  Although Montano is currently facing charges of immigration 
fraud in the U.S, we believe that real justice for El Salvador and the Salvadorans in this case will 
be achieved by extraditing him to Spain.5 
 
 In a situation involving extradition or removal, our government should take diplomatic 
and legal steps to ensure that the human rights abuser will (a) be arrested in the home country 
and not able to go into hiding; (b) be fairly prosecuted or otherwise held accountable by the 
national courts in his/her home country, and (c) not be subjected to abusive treatment.  It is also 
crucial to assess whether the national courts of the home country have the ability to carry out a 
fair trial before any removal or extradition is permitted to proceed.    
 
 I would now like to offer specific policy recommendations aimed at: first, enhancing 
abilities to criminally prosecute human rights offenders in the U.S.; second, increasing 
international cooperation to further justice and accountability; and third, enhancing the 
effectiveness of working with torture survivors and protecting the safety of witnesses who 
courageously face their abusers in courts of law in the U.S. and around the world.   
 
Recommendations 
 
 1. Human Rights Legislation 

 

 It is imperative that Congress continue to expand legislation to enable the prosecution of 
human rights abusers.  The enactment of the Genocide Accountability Act and the Child Soldiers 
Accountability Act were important steps in the right direction. However, in order to effectively 
prosecute those responsible for the most heinous human rights violations, Congress must also 
enact legislation targeting crimes against humanity and extrajudicial killing as well as 
eliminating statutes of limitations and ex post facto considerations for atrocities crimes. 
  
 Almost all of the defendants in CJA’s cases who reside in the U.S. could not be 
prosecuted today for their human rights crimes because of limitations in our current criminal 
code.  The most serious offense most of them can be charged with is immigration fraud because 
of the limits in the U.S. criminal code.  These individuals, who have been found responsible by 
civil juries for torture, extrajudicial killing and crimes against humanity, continue to live 

                                                      
5 Agreement on Extradition Between the European Union and the United States of America, U.S.-E.U., June 25, 
2003, 2011 WL 3450737 (entered into force Feb. 1, 2010); Third Supplementary Extradition Treaty With Spain, 
U.S.-E.U., March 12, 1996, 1996 U.S.T. Lexis 55 (entered into force July 25, 1999); Supplementary Treaty on 
Extradition Between the United States of America and Spain, U.S.-E.U., Jan. 25, 1975, 29 U.S.T. 2283 (entered into 
force June 2, 1978); Treaty on Extradition Between the United States of America and Spain, U.S.-E.U., May 29, 
1970, 22 U.S.T. 737 (entered into force June 16, 1971). 
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comfortably in the U.S. with impunity.6  For example, Salvadoran Colonel Inocente Montano 
who was part of the conspiracy to kill the six Jesuit priests was charged with a single count of 
making a false statement in his immigration papers.7   
 
 The cases of former Salvadoran Generals Vides Casanova and García further illustrate 
the shortcomings of the current statutory scheme. 8  While we applaud the recent removal 
proceedings initiated against them by DHS, it is important to note that the only penalties they 
will experience are those associated with lying on the immigration forms.  After potentially 
serving a relatively light prison terms they will ultimately be deported to El Salvador where they 
will be set free.  El Salvador has a blanket amnesty law that prevents any prosecution for human 
rights abuses committed against the civilian population during the Salvadoran civil war.  So, 
unless the amnesty law is amended or repealed, Generals García and Vides Casanova will never 
be criminally prosecuted for their responsibility for having ordered and supervised torture and 
other atrocities committed in El Salvador from 1980 to 1992. 
  
 To that end, we urge this Commission to consider the following legislative and regulatory 
measures: 
 
 First, we urge Congress to reconsider the Crimes Against Humanity Act, introduced 
during the 111th Congress, which would grant jurisdiction to U.S. courts to prosecute 
perpetrators of human rights abuses who reside in the United States.9  
 

Second, we urge Congress to pass a criminal extrajudicial killing statute.  Today, an 
individual can be prosecuted for committing torture, but the same individual cannot be 
prosecuted for killing someone outright if torture is not involved.  An extrajudicial killing statute 
thus fills a gap in the current criminal torture statute, and its addition to that statute would 
significantly aid prosecutors.  It would also bring the U.S. criminal code in line with international 
law.  Extrajudicial killing is prohibited both in the Geneva Conventions and in customary 
international law.10 Moreover, Congress already defined and created tort liability for 
extrajudicial killings under color of foreign law in the Torture Victim Protection Act.11 

 

                                                      
6 For example, Doe v. Saravia, 348 F. Supp. 2d 1112 (E.D. CA 2004) (defendant found responsible for assassination 
of Archbishop Romero); Cabello v. Fernandez-Larios, 402 F.3d 1148 (11th Cir. 2005)(defendant found liable for 
crimes against humanity, extrajudicial killing and torture); Chavez v. Carranza, 559 F.3d 486 (6th Cir. 2009) 
(former Salvadoran military official defendant found liable for extrajudicial killings and crimes against humanity).   
7 18 U.S.C. §1546, Fraud and misuse of visas, permits, and other documents. 
8 In 2002, following a four week trial, a federal jury in the Southern District of Florida in West Palm Beach returned 
a verdict of $54.6 million against Generals Vides Casanova and García for their responsibility for the torture of Juan 
Romagoza Arce, Neris Gonzalez and Carlos Mauricio in the early 1980s.  The verdict was upheld by the Eleventh 
Circuit in 2006.  See, Arce v. Garcia, 434 F.3rd 11254 (11th Cir. 2006). 
9 See Testimony of Pamela Merchant before the Subcommittee on Human Rights and the Law Committee on the 
Judiciary, U.S. Senate, "From Nuremberg to Darfur: Accountability for Crimes Against Humanity."  June 24, 2008. 
10 See Note by the Secretary-General, Extrajudicial, Summary or Arbitrary Executions, A/61/311, Sept. 5, 2006, at 
<www.extrajudicialexecutions.org/reports/A_61_311.pdf> last viewed Dec. 19, 2008; Geneva Convention Relative 
to the Treatment of Prisoners of War; August 12, 1949 (Geneva Convention III”), Arts. 129, 130; Geneva 
Convention Relative to the Protection of Civilian Persons in Time of War, August 12, 1949 (Geneva Convention 
IV”), Arts 146, 147. See also Nigel S. Rodley, The Treatment of Prisoners in International Law, at 192. 
11 28 U.S.C. § 1350 Note (2006). 
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 Third, consistent with international law, the application of the Torture Statute and other 
atrocity laws should be retroactive. There should be no ex post facto concerns for torture, 
extrajudicial killing, genocide and crimes against humanity, which have been considered 
punishable crimes since the Nuremberg trials.  The Torture Statute’s current effective date 
of November 1994 renders the statute ineffective for all abuses committed, for example, in Latin 
America and Africa during the eighties and early nineties.12 
 
 Fourth, as with common law murder, there should be no statute of limitations on torture 
or other human rights crimes.13   
 
 Fifth, to enhance the focus on high-level officials, all existing criminal human rights law 
should incorporate command responsibility as a basis for liability.  Command responsibility is a 
well-established U.S. theory of liability which covers military officers or civilian superiors for 
crimes committed by their subordinates and who knew or should have known about these abuses 
and failed to take steps to stop the abuses or punish the offenders.  It has been developed and 
applied in criminal trials in the U.S. and later internationally, as well as in civil litigation.14 
Another possibility would be an independent act clarifying the standards for accomplice liability 
for human rights offenses: this could include command responsibility, material support, and 
clarification of the mens rea for aiding and abetting. Legislation that strengthens the rules 
regarding the responsibility of subordinates while allowing those with the command 
responsibility for human rights abuses to live in this country with impunity sends the wrong 
message about our commitment to human rights. 
 
 Sixth, the U.S. Citizenship and Immigration Services should amend immigration forms to 
include direct questions about participation in human rights atrocities as a commander.15  Since 
this can be a lengthy process, in the interim consular officials and immigrations inspection agents 
should be instructed to inquire about command roles when interviewing aliens seeking 
admission. 
 
 Finally, existing legislation should be more rigorously enforced. CJA again congratulates 
all government agencies responsible for the conviction of Emmanuel "Chuckie" Taylor under the 

                                                      
12 18 U.S.C. §§ 2340-2340A (2006). 
13 Today, there is no statute of limitations if the torture results in death or creates a foreseeable risk of death or 
serious bodily injury. 18 U.S.C. §2340A(a), 18 U.S.C. §3281, 18 U.S.C. §3286(b) and 18 U.S.C. §2332b(g)(5)(B).  
In a torture case where death or serious bodily injury does not occur, the statute of limitations is eight years. 18 
U.S.C. §3286(a).  The eight-year statute of limitations may be suspended an additional three years if the evidence is 
located in a foreign country. 18 U.S.C. §3292.  The Child Solders Act has a ten year statute of limitation.  The 
Genocide Accountability Act has no statute of limitations. 
14 See, e.g., Yamashita v. Styer, 327 U.S. 13-15 (1946) (application of command responsibility doctrine in a criminal 
case); Kordic and Cerkez, No. IT-95-14/2-T, Feb. 26, 2001, para. 401 (International tribunal: “[T]hree elements 
must be proved before a person may incur superior responsibility for the crimes committed by subordinates: (1) the 
existence of a relationship of superiority and subordination between the accused and the perpetrator of the 
underlying offence; (2) the mental element, or knowledge of the superior that his subordinate had committed or was 
about to commit the crime; (3) the failure of the superior to prevent the commission of the crime or to punish the 
perpetrators.)"; Ford v. Garcia. 289 F.3d 1283, 1288 (11th Cir. 2002).  
15 Two forms at least should be amended: (1) N-400 Application for Naturalization, OMB No. 1615-0052; and (2) I-
589, Application for Asylum and for Withholding of Removal, OMB No. 1615-0067.   
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Torture Statute. 16  It is worth noting, however, that since it was enacted in 1994, this is the first 
and only time this statute has been used.  No human rights prosecutions have been brought to 
date under the Genocide Act or the Child Soldiers Act.   
 
 2. International Cooperation  
 
 As discussed above, the U.S. should work cooperatively with governments who seek to 
prosecute human rights abusers or are using other accountability mechanisms. 
 
 Of particular interest to CJA and Chairman McGovern are the two defendants from the 
Jesuits Massacre Case who are in the United States.  Former Colonel Inocente Montano was 
recently charged with immigration fraud and has been released on bond in Massachusetts where 
he has been living for the past ten years.  Former Lieutenant Cuenca Ocampo is living in the San 
Francisco area.  Both are subject to indictments and arrest warrants issued by the Spanish court 
for their role in the massacre which have been transmitted by Interpol to the United States. 
Montano's arrest warrant, as detailed in the accompanying affidavit from a U.S. government 
agent, relied on evidence provided by the Spanish prosecution.  We encourage this body to use 
its influence to ensure that communication is made by DOJ to Spanish authorities so the  
extradition request may be properly issued with regard to the defendants' status.  We also 
encourage this Commission to use its influence to ensure that these two defendants are ultimately 
extradited to Spain to stand trial for their role in the killing of five Spanish citizens by the 
Salvadoran military. 
 
 It is important to note the critical role that the U.S. Congress has played in the 
investigation of the Jesuits Massacre and subsequent accountability efforts for Salvadorans. 17 
Chairman McGovern's role as lead investigator on the Moakley Commission Congressional 
Investigation into the murders led to a change in U.S. foreign policy towards El Salvador when it 
determined that the Salvadoran military was implicated in the murders. That landmark 
determination led to future military aid from the U.S. being conditioned on an improved human 
rights record.  
 
 We also encourage international cooperation in the case of former Guatemalan Special 
Forces Member Jorge Sosa Orantes for his participation in the Dos Erres massacre of 1982, 
where more than 200 people, including women, children, and the elderly, were brutally 
slaughtered.  Sosa Orantes was arrested in Canada on U.S. immigration charges and is also 
subject to an arrest warrant and indictment in the Guatemala Genocide Case in Spain. Here, 
Spanish authorities have issued an arrest warrant for Sosa Orantes to the U.S. which has to date 
been ignored.   
 
 The case of Colombia also illustrates the need for better coordination. The U.S. currently 
holds in its federal prisons the bulk of the leadership of the Colombian paramilitary organization, 
                                                      
16 Chuckie Taylor, a.k.a. Roy Belfast, was indicted under the Torture Statute in 2006. In 2009 he was convicted after 
a six week trial of five counts of torture and firearms charges and sentenced to 97 years in prison. The verdict was 
affirmed in 2010. U.S. v. Belfast II, 611 F.3d 783 (11th Cir. 2010). 
17 From 1980 to 1992 over 75,000 civilians were killed, and tens of thousands of others suffered from other serious 
human rights abuses at the hands of Salvadoran military forces.  See, U.N. Security Council, Report of the United 
Nations Truth Commission on El Salvador, § III (April 1, 1993). 
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Autodefensas Unidas de Colombia (AUC).  These individuals were extradited to the U.S. to face 
minor drug-trafficking charges.  In many instances these human rights abusers have already 
confessed in Colombia to their role in torture, extrajudicial killing, massacres and other human 
rights abuses.  Their presence in the U.S. has stymied the Colombian government’s investigation 
of their human rights abuses.   
 
 While the U.S. has a long history of successful cooperation with Colombian law 
enforcement to prosecute drug crimes,18 there is no established mechanism through which U.S. 
and Colombian authorities can coordinate human rights prosecutions. 
  
 The human rights prosecutions in Colombia are being conducted largely through the 
Justice and Peace Law, a special criminal law passed as part of the peace negotiations to 
demobilize the paramilitary forces.  Under this law, participating individuals receive a drastically 
reduced sentence in exchange for 1) turning in all weapons; 2) ceasing all illegal activity; 3) fully 
disclosing all past crimes; and, 4) turning over illegally obtained property for victim reparations.  
Participants also must give testimony (similar to a deposition) where they confess to all crimes 
committed.  These confessions have so far led to the investigation, indictment, and prosecution 
of dozens of members of the Colombian government with ties to paramilitaries and human rights 
abuses.  These confessions also provide the only opportunity for thousands of victims to learn 
about what happened to their loved ones. 
  
 The leaders of the AUC are the main informants and witnesses in these cases. To date, 
the Colombian government has had no success in coordinating with the U.S. to ensure that the 
AUC defendants are able to give testimony in ongoing human rights prosecutions in Colombia.  
The lack of cooperation has been such that the Colombian Supreme Court of Justice declared in 
2009 that it would no longer authorize the extradition of Justice and Peace participants to the 
U.S. to face drug charges because attempts to coordinate depositions from the U.S. have been 
largely unsuccessful.  The Court reached that conclusion despite the fact that the very serious 
charges of drug-trafficking pale in comparison with the crimes of systematic torture, murder, 
recruitment of child soldiers, forced displacement and disappearance, for which these individuals 
are charged in Colombia.19  
 
 Finally, CJA urges DOJ to perform more due diligence when it seeks to bring human 
rights abusers who have also committed other crimes, such as drug trafficking, into the U.S. and 
to be sure to include human rights crimes in the extradition request.  A failure to do so will result 
in the situation we now face where arguably the most significant perpetrators of human rights 
abuses in Colombia may never be held to account for those crimes.20  

                                                      
18 Since 2002, Colombia has extradited 789 narcotics traffickers and other criminals to the United States. Truth 
Behind Bars: Colombian Paramilitary Leaders in U.S. Custody, INTERNATIONAL HUMAN RIGHTS LAW CLINIC, 
UNIVERSITY OF CALIFORNIA, BERKELEY, SCHOOL OF  LAW, February 2010 at 7 available at 
http://www.law.berkeley.edu/files/IHRLC/Truthbehindbars.pdf.  
19 Concepto Desfavorable a la Solicitud de Extradición de Édgar Medina Flórez [Rejection of the Extradition 
Request for Édgar Medina Flórez], Corte Suprema de Justicia, Sala de Casación Penal [Supreme Court], Aprobado 
Acta No. 260, Aug. 19, 2009. 
20 The rule of specialty in extradition law prevents the government from prosecuting an extraditee for anything other 
than the offense named in the extradition request.  See U.S. v. Rauscher, 119 U.S. 407, 430 (1886) (holding that "a 
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 3. Techniques for Working with Torture Survivors, Witness Safety and Visas   

  
 One of the things that we hear most often from attorneys and agents in the government 
who are working on these cases is the difficulty they have finding witnesses and maintaining 
relationships with witnesses. We have found that a client-centered approach is needed to develop 
the trust necessary for survivors to be effective witnesses. 
 
 Torture survivors suffer from post-traumatic stress disorder, depression, anxiety, 
nightmares, chronic pain and other long-term conditions.  It is important to avoid, or at the very 
least minimize, situations that will retraumatize them.  Interviews need to be conducted with a 
particular sensitivity and, when possible, survivors should not be forced to tell the story of their 
torture over and over.  Special precautions need to be taken in courtroom and asylum 
proceedings so as to avoid triggering memories of traumatic interrogations.  Attorneys and 
investigators need to be trained on effective, non-threatening interview techniques. Attorneys 
should also be cautioned about re-interviewing torture survivors. In general, torture survivors 
require more frequent contact during the legal process than witnesses with no traumatic history.   
 
 Special consideration also needs to be made when it comes to interpretation.  A 
successful human rights prosecution requires high quality interpretation during the interview 
phase and at trial. In our experience, at times the government brings skilled interpreters into 
interviews too late. 
   
 Safety protocols need to be established for victims, witnesses and their families.  As with 
organized crime prosecutions, clients and witnesses who testify in human rights cases often do so 
at great personal risk to themselves and their family members.  Safety considerations also need to 
be taken into account for witnesses and family members overseas. 
 
 The importance of fostering a safe environment for testifying without fear of retribution 
cannot be underestimated.  Even victims safely resettled in the U.S. have faced intimidation and 
harassment relating to their immigration status here after agreeing to testify to bring human 
rights abusers to justice.  Victims must be assured that their safety in this country will not be 
compromised when they choose to testify.  Failing to do so will have a chilling effect on the 
willingness of witnesses to come forward and face their abusers.  
 
 If the U.S. is to effectively prosecute human rights abusers, it cannot stop at simply 
protecting witnesses.  It must also issue visas to bring witnesses to the U.S. to testify against their 
abusers.  It is extremely difficult to prosecute or litigate a human rights case if victims or 
witnesses are unable to get into the country to testify.   
 
 Finally, the reach of the U-Visa should be expanded to cover all human rights litigation.  
CJA applauds the increase in the issuance of U-Visas to victims of trafficking and torture and 
asked that the statutory maximum be increased.  

                                                                                                                                                                           
person who has been brought within the jurisdiction of the court, by virtue of proceedings under an extradition 
treaty, can only be tried . . . for the offense with which he is charged in the proceedings for his extradition"). 
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 In conclusion, CJA encourages the U.S. to serve as a leading country in the struggle 
against impunity and to prosecute human rights abusers aggressively, observe and apply bilateral 
agreements to extradite human rights abusers when appropriate, to enact the necessary laws that 
will secure such prosecutions, use existing immigration law to remove human rights abusers 
when appropriate and to protect witnesses and facilitate their participation in the prosecution of 
their abusers. 
 
 Thank you very much for this opportunity to submit testimony.  I would be pleased to 
answer in writing any questions that the Commission may have and to submit any additional 
information for the record.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


